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8.   On August 24, 1984, MSHA Inspector Hubert Sparks
issued a 104(a) citation to Peabody Coal Company alleging a
violation of 30 C.F.R. Section 48.30 at River Queen surface
mine in that employees working on the third shift were
required to receive annual refresher training on first shift
on March 30, 1984..

9.   In fact, four (4) third shift employees were
required to receive annual refresher training on first shift
on March 30, 1984.

10.  Payment of the-penalty assessed by the Mine Safety
and Health Administration for the citation involved in this
case would not affect the ability of Peabody Coal Company to
remain in business.

ISSUE

The question presented is whether or not Peabody Coal
Company .had a "common practice" of cross-shifting at the
Riv^r Queen Surface Mine on March 30, 1984, the date of the
alleged violation.

DISCUSSION AND FINDINGS

The facts in .this case are not in dispute. Four third
shift employees were admittedly cross-shifted for purposes
of obtaining required annual refresher training on the first
shift on March 30, 1984. Peabody maintains that the operator
has the right to cross-shift miners for the purpose of
obtaining this required training if cross-shifting is a common
practice at the mine. There is some support for this position
See/ e.g., Consolidation Coal Company, 4 FMSHRC 578 (1982) !
(ALJ) .  However, the'.threshold question is whether such a
common practice existed at this mine in March 1984.  "Common
practice" to the undersigned administrative law judge
means that which is generally done, the prevalent practice.

1041 Lee Hawkins, before the corres-
